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Title Suit No. 54 of 2014 
Plaintiff       :-  Sri Sukhari Rai 
Defendant   :-  Smt. Parbati Badhoi 

 
FORM NO.(J) 2 

 
Heading of Judgment in original suit/case 

 
 

                 In the Court of Civil Judge, Tinsukia 
 
 
Present  :- Smti N.A Ahmed 
 
 
 

Title Suit No.54 of 2014 
                                   Wednesday, 3rd January, 2018 
 
  

 Sri Sukhari Rai……………...........................Plaintiff 
 
 
                           -Vs- 
 

Smt. Parbati Badhoi…………………………… Defendant 
 

This suit/case coming on for final hearing on 22.12.2017 in the presence of : 

 
 Sri B.B. Yadav, Advocate for the Plaintiff; and 
 
 Sri Anup Saikia, Advocate for the defendant 
           
 

and having stood for consideration to this day, the Court delivered the  
following Judgment 
 

J U D G M E N T 
 

1. The plaintiff has instituted this suit for Specific Performance of Contract, 

permanent injunction and other reliefs.  

 

Plaintiff case  

2. The case of the plaintiff in brief as narrated in the plaint is that the 

defendant and her son Babu Badhoi (since deceased) are the recorded pattadars 

and lawful owners of a plot of land measuring 5 bighas 2 kathas 4 lessas and a  
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plot of land measuring 1 bigha 2 kathas 4 lessas i.e. total land measuring 6 

bighas 4 kathas 5 lessas morefully described in the Schedule of the plaint and 

hereinafter referred to as suit land. On being approached by the defendant and 

her son Babu Badhoi (since deceased) during his lifetime, the plaintiff agreed to 

purchase the suit land at total consideration of Rs.27,40,000/- and they entered 

into an Agreement for Sale with the plaintiff on 07.07.2011 and out of the total 

sale consideration of Rs.27,40,000/-, the plaintiff paid an advance of                         

Rs.2,00,000/-. Amongst the other conditions it was agreed that the plaintiff shall 

pay the balance consideration amount at the time of execution and registration of 

the sale deed and that the defendant and her son Babu Badhoi (since deceased) 

shall obtain the necessary sale permission from the office of the Deputy 

Commissioner, Tinsukia at their own cost and handover the same to the plaintiff 

for preparation of the sale deed. The plaintiff thereafter signed the necessary 

papers required for obtaining land sale permission and handed over the same to 

the defendant and her son Babu Badhoi (since deceased) for obtaining 

permission. As the deed of sale was to be registered within six months, on 

20.01.2012 the plaintiff asked the defendant and her son Babu Badhoi (since 

deceased) to handover the land sale permission for preparation of the sale deed 

and accept the remaining sale consideration amount when they sought for 

another six month time citing personal reasons. Accordingly, the plaintiff went to 

the house of the defendant on 15.08.2103, but the defendant and her son Babu 

Badhoi (since deceased) again sought for some more time. On 03.01.2014 the 

plaintiff again went to the house of the defendant and her son Babu Badhoi 

(since deceased) and asked them to handover the permission and accept the 

balance consideration amount but they failed to show any reasonable cause for 

their inability to obtain the permission. On enquiry the plaintiff could know that 

the defendant and her son Babu Badhoi (since deceased) had not applied for any 

permission nor obtained the same in respect of the suit land in the name of the 

plaintiff. On 02.06.2014 on being asked, the defendant and her son Babu Badhoi 

(since deceased) refused to sign and execute the papers required for obtaining 

the permission and also refused to execute the sale deed in favour of the plaintiff.  
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On 30.08.2014, the plaintiff had come to know that the defendant has been 

negotiating with intending purchasers to sale the suit land. The case of the 

plaintiff is that he had performed his part of the contract by paying the advance 

sum of Rs.2,00,000/- and he is all along ready to perform the other part of the 

contract by paying the balance consideration amount of Rs.25,40,000/- on the 

date of execution and registration of the sale deed, but the defendant has failed 

and neglected to perform her part of the contract. Hence the suit.  

 

3.  The defendant contested the suit by filing written statement taking the 

plea that the suit is not maintainable, that the plaintiff has no right to sue, that 

the suit is barred under the provisions of Limitation Act, that the suit is bad for 

non-joinder of necessary parties. That the defendant and her son Babu Badhoi 

(since deceased) are the recorded pattadars and lawful owners of the suit land 

have been admitted. However, the case of the plaintiff that the defendant and her 

son Babu Badhoi (since deceased) entered into an agreement for sale with him in 

respect of the suit land at total consideration amount of Rs.27,40,000/- and that 

Rs.2,00,000/- had been paid as advance amount by the plaintiff has been denied 

in toto. The contention of the defendant is that she had never entered into any 

agreement with the plaintiff and that the signatures and thumb impressions 

appearing in the alleged agreement for sale is forged, manipulated and 

manufactured by the plaintiff with a view to grab the land of the defendant. The 

rest of the case of the plaintiff has been denied. The further contention of the 

defendant is that in the year 2011 one Sri Lohit Badhoi and Sri Kamala Badhoi 

who are her relatives approached to look after the properties and owing to her 

old age and illness of her son, both of them conceded and on disguise of 

managing the property, Sri Lohit Badhoi and Sri Kamala Badhoi hatched up 

conspiracy and obtained Power of Attorney for the properties of the defendant 

including the suit land and tried to encumber the same by way of sale. That on 

being known of their ill desire, the defendant and her son (since deceased) 

revoked the Power of Attorney. The defendant prays for dismissal of the suit. 
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4.  Upon the pleadings of the parties, the following Issues were framed:- 

1. Whether the suit is maintainable in facts and law? 

2. Whether there is any cause of action for the suit? 

3. Whether the plaintiff is entitled for Specific Performance of the 

Agreement of Sale dated 07.07.2011 entered into with the 

defendant and her son Babu Badhoi (since deceased) in respect 

of the suit land? 

4. Whether the plaintiff is entitled to the reliefs as prayed for? 

5. To what other relief/reliefs, the parties are entitled to? 

  

5.  Plaintiff side examined three (3) nos. witnesses and exhibited two (2) nos. 

of documents as evidence. Defendant side examined two (2) witnesses and did 

not exhibit any document. Heard argument advanced by the Ld. Counsels of both 

the sides. Perused the evidence on record carefully. 

 

DISCUSSIONS, DECISION AND REASONS THEREOF 

 

Issue No.1- Whether the suit is maintainable in facts and law? 

6. The defendant in his written statement has contended that the suit is not 

maintainable, but failed to disclose as to why and how the suit is not 

maintainable. Now, DW1 Smti Jayanti Badhoi and DW2 Smti Keshawati Badhoi in 

their evidence on affidavit stated that their father Bharat Badhoi (since deceased) 

was the original owner of the suit land and that they are the daughters of Bharat 

Badhoi. DW1 and DW2 in their evidence on affidavit further stated that after the 

death of their brother Babu Badhoi, their mother Smti Parbati Badhoi obtained 

Succession Certificate in Misc. Succession case No.107 of 2015. The record of the 

Misc Succession case no.107 of 2015 has been exhibited as Ext.A. Now, in the 

written statement filed by the defendant no plea was taken that the suit land 

originally stood in the name of Bharat Badhoi (since deceased). Rather in the 

written statement it had been admitted that the defendant and Babu Badhoi 

(since deceased) are the original owners and recorded pattadars of the suit land.  
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In their evidence on affidavit also, DW1 and DW2 did not plead that they are also 

entitled to share in the suit land. Only during the course of argument it was 

submitted by Ld. Counsel for the defendants that all the legal heirs of Bharat 

Badhoi(since deceased) have equal share in the suit land. In a case of specific 

performance of contract, duty lies on the intending purchaser to ascertain the 

true ownership of the land and in the case in hand, it is an admitted fact that the 

suit land is in the name of the defendant and Babu Badhoi (since deceased) and 

the daughters of Babu Badhoi (since deceased) in their evidence on affidavit as 

DW1 and DW2 have not claimed for any share in the suit land, except contending 

that their father was the original owner of the suit land. However, during cross of 

DW1 and DW2 no question was put to them in denial that their father was the 

original owner of the suit land, except that no documentary evidence had been 

filed in support. Even if the daughters are found entitled to share in the suit land, 

the agreement of sale, if any, in between the plaintiff and defendant and her son 

(Babu Badhoi) will be enforceable to the extent of their share in the suit land. 

I find nothing else in the record to hold that the suit is not maintainable. It is 

accordingly held that the suit is maintainable. 

Decision- The suit is maintainable in facts and law. The said issue is 

accordingly decided in favour of the plaintiff. 

 

Issue No.2- Whether there is any cause of action for the suit? 

7. The plaintiff in the instant suit has prayed for specific performance of 

contract in terms of an Agreement for Sale dtd.07.07.2011 allegedly entered into 

between the plaintiff and the defendant and her son Babu Badhoi(since 

deceased) in respect of the suit land. The case of the plaintiff is that he has 

performed his part of the contract by paying an advance sum of Rs.2,00,000/- 

and that he is ready to perform his other part of contract by paying the balance 

consideration amount on the date of execution and registration of the sale deed, 

but the defendant had failed and neglected to perform her part of the contract by 

delaying and ultimately refusing to register and execute the sale deed in favour of 

the plaintiff. The defendant in her written statement has denied the execution of 

any agreement for sale in respect of the suit land either by herself or by her son  
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and has also denied the receipt of any part consideration amount. It is thus seen 

that the parties have raised triable issues in the suit. Cause of action is nothing 

but a bundle of facts which entitles a person to sue. It is thus held that there is 

cause of action for the suit. 

Decision- There is cause of action for the suit. The said issue accordingly 

decided in the affirmative in favour of the plaintiff. 

 

Issue No.3- Whether the plaintiff is entitled for Specific Performance of 

the Agreement of Sale dated 07.07.2011 entered into with the 

defendant and her son Babu Badhoi (since deceased) in respect of the 

suit land? 

8. For determination of this issue, the foremost point to be ascertained is 

whether there was any Agreement of Sale dated 07.07.2011 in between the 

plaintiff, the defendant and her son Babu Badhoi (since deceased) in respect of 

the suit land. 

 

9. The case of the plaintiff as narrated in the plaint is that the Agreement for 

Sale was entered into on 07.07.2011 and out of the total consideration of Rs 

27,40,000/-, the plaintiff paid a sum of Rs.2,00,000/- as advance. The plaint is 

very silent as to where the alleged agreement was executed and in presence of 

whom and to whom the consideration amount was paid. Plaintiff as PW1 

reiterated the same things as stated in the plaint.  

 

10. During cross PW1 stated that Bhupen Mahali and Babu Boraik made 

agreement and telephone him for going to the house of Parbati Boraik and 

accordingly he went there and then paid the money and signed Ext.1 i.e, the 

agreement. During his further cross, PW1 stated that Bhupen Mahali and Babu 

Boraik approached him for purchasing the land and accordingly he had paid            

Rs.20,000/- to them and executed Ext.1. Sri Bhugen Mahali who claims himself to 

be a witness of Ext.1 has been examined as PW3 and Bhugen Mahali and Bhupen 

Mahali mentioned in the evidence (cross-examination) of PW1 appears to be the  
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one and the same person. PW3 Bhugen Mahali during cross stated that he is not 

aware who had typed the agreement and where it was typed. As stated by PW1 

during his cross, PW3 Bhugen Mahali did not state that the advance consideration 

amount was paid to him. PW3 Bhugen Mahali also did not state that he alongwith 

Babu Boraik had approached the plaintiff for purchase of the land. Now, Ext.1 

bears one thumb impression marked as Ext.1(1) and it is written as LTI of Parbati 

Bodhai. The plaintiff as PW1 however during cross stated that Parbati Bodhaik 

had put signature on Ext.1. Moreover, there is no endorsement in Ext.1 as to who 

had taken the thumb impression of Parbati Bodhai. PW2 Sri Ishwar Prasad Jalan 

claims himself to be a witness of Ext.1 and he during cross stated that there is no 

endorsement in Ext.1 as to who had taken the thumb impression appearing 

therein. Now, PW1 during cross stated that the boundary of the schedule in Ext.1 

has been written by hand and it has been written by advocate. PW2 during cross 

stated that he cannot recollect who had written the boundaries in page no.4 of 

Ext.1 but probably it was written by Mahali. That there is no signature of any 

Advocate in Ext.1 that it was drafted by him. PW3 Bhugen Mahali during cross 

however stated that he does not know who had written the boundaries in Ext.1. 

The case of the defendant is total denial. Under the circumstances, in terms of 

Section 101 and 102 of the Evidence Act, burden lies on the plaintiff to prove 

their case and whether there was any contract between the parties is the main to 

be decided before discussing whether the contract can be enforced or not. In this 

connection I would like to refer to a judgment of Hon’ble Gauhati High Court 

in the case of Khantu Ram Rabha & Ors –Vs- Dispur Barowary Puja 

Committee & ors reported in 2015 (4) GLT 992 wherein Hon’ble High Court 

discussing the scope of section 101 r.w. section 102 of the Evidence Act held- 

burden of proof being the persuasive burden cast under section 101 r.w. section 

102 of the Evidence Act, 1872 is always upon the plaintiff side and the said 

burden never shifts. Once the plaintiff succeeds in prima facie establishing its 

case by leading cogent evidence on record, the onus would then shift upon the 

defendant to lead evidence to disprove the plaintiff’s case. In our case at hand, 

as reveals, the plaintiff prima facie failed to prove the execution of the agreement  
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(Ext.1) by the defendant. On behalf of the defendant, reliance was placed upon a 

decision of Hon’ble Allahabad High Court in the case of Ramdeo Vs Smti Dulari 

Devi reported in AIR 1996 All 253 wherein it has been stated thus- It is an 

established principle of law that when an illiterate person executes some 

document then the person in whose favour the document is executed has burden 

to prove that the document has been executed by the said executant. As reveals, 

plaintiff by his evidence also failed to prove as to who had prepared the 

agreement (Ext.1), as to who had taken the thumb impression of Parbati Bodhai 

appearing in Ext.1, as to who had written the boundaries in Ext.1. There is also 

no signature/name of any person who had prepared and typed Ext.1. In the case 

of Mayawanti Vs Kaushalya Devi reported in (1990) 3 SCC 1, Hon’ble 

Supreme Court observed that- In a case of specific performance it is settled law, 

and indeed it cannot be doubted, that the jurisdiction to order specific 

performance of a contract is based on the existence of a valid and enforceable 

contract. The Law of Contract is based on the ideal of freedom of contract and it 

provides the limiting principles within which the parties are free to make their 

own contracts. Where a valid and enforceable contract has not been made, the 

court will not make a contract for them. Specific performance will not be ordered 

if the contract itself suffers from some defect which makes the contract invalid or 

unforceable. The discretion of the court will be there even though the contract is 

otherwise valid and enforceable and it can pass a decree of specific performance 

even before there has been any breach of the contract. It is, therefore, necessary 

first to see whether there has been a valid and enforceable contract and then to 

see the nature and obligation arising out of it. The contract being the foundation 

of the obligation the order of specific performance is to enforce that obligation. 

 

11. As the plaintiff failed to prove the very execution of the agreement(Ext.1), 

it is held that the plaintiff is not entitled to the specific performance of the 

contract in terms of the Agreement to Sale(Ext.1). 

Decision- The plaintiff is not entitled for Specific Performance of the 

Agreement of Sale dated 07.07.2011 allegedly entered into with the defendant 

and her son Babu Badhoi (since deceased) in respect of the suit land. 
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Issue No.4- Whether the plaintiff is entitled to the reliefs as prayed for? 

Issue No.5- To what other relief/reliefs, the parties are entitled to? 

12. In view of the discussion and decision arrived at in Issue No.3, it is held 

that the plaintiff is not entitled to the reliefs as prayed for.  

 Decision:- The plaintiff is not entitled to any relief/reliefs in the suit. The 

said two Issues accordingly decided in the negative against the plaintiff.  

  

O R D E R 

13.   In the light of the discussion aforesaid made, it is held that the plaintiff is 

not entitled to the reliefs prayed for and as such, the suit of the plaintiff is 

dismissed on contest with cost.  

 

14.       The suit of the plaintiff is dismissed on contest with cost. 

  

 Prepare decree accordingly. 

 

Given under my hand and seal of this Court on this 3rd day of January, 

2018. 

 
Dictated and corrected by me 
 
 
       (N.A Ahmed)             (N.A Ahmed) 
  Civil Judge, Tinsukia            Civil Judge, Tinsukia 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 10 

A P P E N D I X 
 

 PLAINTIFF EXHIBITS:- 
 
   Ext.1 – Agreement to sale dated 07.07.2011 

   Ext.2-  Jamabandi copy  

 

 DEFENDANT EXHIBIT:-  

   Ext.A- Record of Misc. Succession Case No.107 of 2015 

 

 PLAINTIFF WITNESSES:- 

   PW1-  Sri Sukhari Rai 

   PW2-  Sri Ishwar Prasad Jalan 

   PW3-  Sri Bhugen Mahali 

    

 DEFENDANT WITNESS:- 

   DW1- Smt. Jayanti Barhoi 

   DW2- Smt. Keshwati Barhoi 

 

 

         Civil Judge 
                    Tinsukia 
 
     


